
While all electric utilities have telecommunications needs, the manner in which these needs are
met differs greatly among public power systems. Some public power systems satisfY their
communications requirements primarily by leasing capacity from third parties. Other APPA
members rely on communications systems built only to satisfY their own needs. Still others have
built communications systems using some capacity on those systems for their own internal needs
and leasing excess capacity to others (acting as the owner of a conduit rather than a
telecommunications or information service provider). Finally, some public power communities
have built communications systems to serve their own needs and to provide other
telecommunications and information services to community residents and businesses.
It is APPA's desire to ensure that whatever legislation is enacted, the diverse needs of the public

power communities can be met. Specifically, this means that for those utilities who are likely to
lease space over facilities owned by a third party, reasonable access terms, conditions and rates
are required. For utilities that will develop and operate communications systems for their own use
or to provide conduit but not content service to others, legislation should not saddle them with
common carrier obligations. Nor should legislation place obstacles in the path to public
ownership of new telecommunications facilities or the public provision of telecommunications
*355 services. Indeed, the goals ofuniversal service and vigorous competition can be enhanced if
such public ownership and involvement is encouraged.

THE UNIQUE ROLE OF PUBLIC OWNERSHIP

APPA's members bring additional assets to the NIl table. An important role for the NIl is the
delivery ofgovernmental information and services, including those provided by schools, libraries,
museums, health care facilities and other not-or-profit public institutions. Public power systems
are a part oflocal government, and they share the objectives and aims of the community-quality
service delivered economically.
Publicly owned electric utilities are well suited to provide delivery of these governmental services

through their communications infrastructure. Community owned telecommunications systems can
supply common benefits shared by police and fire departments, water and sewer operations,
public health programs, education and other public functions. These systems can stimulate
industrial location and help retain existing businesses. They can enable the creation of a
burglar/fire/health emergency system and provide direct communication to citizens. They knit
together city services.

Making Universal Service Available Universally

One of the goals of the Administration and Congress is to ensure that the concept of universal
service-that basic telecommunications services are available to all at an affordable price-is
preserved in the development of the NIl. The Administration and Congress have good reasons to
express concerns about the possibilities that our citizens may be divided into information "haves"
and "have-nots'l. Telephone companies and cable television systems, while eagerly identifYing the
prospects of providing new services in fields that were previously denied them, have been almost
cavalier in announcing that they will first "wire ll those industries and neighborhoods that promise
the greatest return on their investment.



For example, Bell Atlantic announced early this year that it will begin offering its advanced,
interactive services first to Montgomery County and Northern Virginia. Only after these "plump
pumpkins" have been picked will the company move on to the District of Columbia, Prince
Georges County, and other less aflluent portions of the metropolitan Washington area. One can
only wonder if they will ever get around to the small communities and rural areas outside the
metropolitan areas that represent "slim pickings" in terms of revenues per customer and return on
investment.
This attitude is very familiar to communities served by public power. The electric utility industry

likes to brag that it was the originator of the concept ofuniversal service. But the plain, hard
truth is that universal electric service would never have developed on a timely basis in the absence
of municipally owned utilities and rural electric cooperatives. When small cities, towns and rural
communities got tired of waiting for a private company to extend service to their residents, the
people took the matter into their own hands, organizing consumer owned utilities to provide
electric service. Because these new utilities were consumer owned and not40r-profit, they were
capable of serving small, isolated communities that private companies said they couldn't afford to
serve.

A Yardstick for Competition

Consumer owned telecommunications systems and services can fulfill that same need in the
NIl-assuring that all consumers have access to the same telecommunications services regardless
of their affiuence or volume of business. But that answers only part of the question. How can
Congress and the Administration ensure that even the small, isolated and less aflluent
communities receive the same quality of service at an affordable price that their more populous
and affiuent neighbors receive? The answer lies in encouraging organization of publicly owned
communications infrastructure- whether through public power systems or other state or local
agencies-and participation by these publicly owned systems in the development and operation of
the NIl.
These consumer owned, not-for-profit providers of telecommunications and information services

can perform the same function as publicly owned electric utilities-providing a yardstick of
competition against which to measure the price and quality of services provided by investor
owned, for-profit providers ofthese services. In fact, the Glasgow Electric Plant Board proved
the value of publicly owned systems in this regard, beginning with cable television.
In testimony before the Committee last year, I explained how Glasgow's public power system

extended the "yardstick of competition" concept from electric power rates to cable television. In
the 1980s, Glasgow, a community of 13,000 residents, *356 was served-but not very well-by a
single, for-profit cable company. The citizens were unhappy with the quality and the price of their
cable TV service, so they turned to their municipally owned electric system for help. This plea
from the public coincided with the city utility's recognition of the need for an effective
demand-side management and load shedding system to avoid huge increases in power costs driven
by surges in peak power demand. The Glasgow Electric Plant Board recognized that the same
coaxial cable system used to deliver television programming could also be utilized by citizens to
manage their power purchases. So our municipally owned electric utility built its coaxial
distribution control system which also provides a competing, consumer- owned cable TV system.
This new system not only allowed consumers to purchase electricity in real time and lower their



peak electrical demand, thus saving money on their electric bills, it provided twice as many
television channels as the competing, for-profit cable company at not-for-profit rates-and
delivered better service. to boot. Big surprise-the private company decided to drop its rates by
roughly 50 percent and improve its service, too.
But the Glasgow Electric Plant Board didn't stop there. We wired the public schools, providing a

two-way, high-speed digital link to every classroom in the city. We are now offering high-speed
network services for personal computers that give consumers access to the local schools'
educational resources and the local libraries. Soon this service will allow banking and shopping
from home, as well as access to all local government information and data bases. We are now
providing digital telephone service over our system. That's right-in Glasgow, everyone can now
choose to buy their dial tone from either GTE or the Glasgow Electric Plant Board.
The people of Glasgow won't have to wait to be connected to the information superhighway.

They're already enjoying the benefits of a two-way, digital, broadband communications system.
And it was made possible by the municipally owned electric system.

The Long And The Short Of It

While public power systems played a particularly important role in providing electric service to
smaller and more isolated communities, their value and their existence is not limited just to these
environs. Indeed, APPA counts among its membership such large public power systems as the
South Carolina Public Service Authority, the Los Angeles Department of Water and Power and
the Sacramento Municipal Utility District in California, the Salt River Project in Arizona, the
Lower Colorado River Authority in Texas, the Jacksonville Energy Agency in Florida and others.
Public ownership of electric distribution systems is just as important in large cities as in small,

rural towns. Public power brings the same benefits, regardless of the population of the
community it serves-lower rates, consumer ownership, not-for-profit organization, and better
service, among many others.
Just as public ownership of electric utilities should not be restricted to only smaller communities,
nor should public ownership of communications infrastructure be limited. Indeed, the larger
public power systems have developed some of the most sophisticated, state-of-the-art
communications system. Their consumers, too, are enjoying the benefits of public ownership and
are positioned to enjoy the rewards of high-speed voice, data and video services delivered in
whole or in part over publicly owned infrastructure.

What's Past Is Prologue

The importance of maintaining the option of public ownership of telecommunications systems is
even more important in the deregulation environment that S. 1822 embraces.
To the credit of its authors, S. 1822 would reduce or minimize regulation of telecommunication
service providers only in those instances when such providers do not control market power.
APPA concurs that vigorous, healthy competition is a preferred alternative to regulation-but only
to the extent that consumer owned systems exist to provide the yardstick against which to gauge
the rates and quality of service offered by for-profit service providers, and that regulation is
maintained for those entities that exercise market power.



Deregulation of the airline industry offers an apt comparison. Federal regulation ofroutes and
rates was dropped under the theory that open market entry would result in healthy competition,
which in turn would control rates and services. While this appeared to be the case during the first
decade of airline deregulation, tee rapid growth of new service providers eventually yielded to a
market shake-out, and smaller airlines and those in poor market positions were gobbled up by
their bigger competitors, who often enjoyed advantages in economies of scale and access to more
capital at cheaper rates. As a result, the market is now dominated by a smaller number of even
bigger national carriers than existed prior to deregulation. The *357 point is that, even though
removing barriers to market entry may initially stimulate competition, after a period of time the
market can become even more concentrated than prior to deregulation. Thus, it is essential to
maintain regulatory control of those companies that hold market power and to extend regulatory
control to those that attain market power. Unlike the airline deregulation legislation, S. 1822
embraces this concept.
Another phenomenon is associated with deregulation of the airline industry. While today there

are more flights at cheaper rates to the major cities in the U.S., smaller cities now have less
service and higher fares than before deregulation. indeed, a number of cities are no longer served
by any of the national carriers.
The same thing almost occurred in the electric utility industry in the first part of this century. In

the early days of the industry there were few barriers to entry, and literally thousands of for-profit
electric utilities were in operation. By the mid-1920s, 16 holding companies controlled 85 percent
of the nation's electricity. But unlike the airline industry, some of America's electricity consumers
were served by publicly owned, not-for-profit utilities. Where the investor owned utilities refused
to serve, these consumer-owned systems provided the essential electrical services demanded by
the public. And these consumer owned utilities also provided a realistic measure of the true cost
of service, as well as establishing a standard for quality of service.
We now have the opportunity of gaining the positive aspects of increased competition without
enduring the negative aspects of airline deregulation. If consumer-owned, not-for-profit
telecommunications systems are encouraged to participate in the construction and operation of
the NIl, and regulation is maintained for those companies that control or attain market power, all
consumers could enjoy the benefits oflow-cost, high quality, high speed, interactive video, data
and voice communications.

ANALYSIS OF S. 1822

APPA is pleased that S. 1822, unlike its House counterpart, specifically acknowledges the right
of electric utilities to provide telecommunications and information services. However, ifvague
references slip into bill or report language indicating that the "private sector", and not the
"government" will construct the NIl, public power systems will be excluded from participation.
Although Administration officials have made references to private sector development of the NIl,

this appears to be a case of unfortunate phraseology, rather than any deliberate intention on their
part to exclude public ownership and operation from any segments of the NIl. In fact, in a letter
to APPA Executive Director Larry Hobart, Vice President Gore wrote that public power's
"initiative in this important and rapidly evolving technological field certainly compliments this
Administration's efforts toward implementing a national information infrastructure ***
Accordingly, we have worked hard to establish a clear set of goals by which government can
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8£C. %01A. IINIVERSAL B••VICB PROTBCTION AND ADVANCEAlENT.
(a) lINI\'l'.:USAL SERVICE PRINCII'LES.-The Joillt Board and th.:

Commissioll ,~hall baee policie. (or the preserl'ation and ade'ance
ment of 'wllIersal :oervice on the (ollowinll prillcipleli:

( I) l}ualit.v lierl,ice. are to be prov.ded at )Ulit, reasonable, and
offorduble rates.

(2) An'e111i to advanced te/ecommunicatiollll alld infor",atioll
li,',."i,·,·" ,.Iwilid "e prill/ide" in all rell''''lll IIf tlct! Natioll

(3) ('OIlaullle,." if' rural and hill" cus, areali lihou'" hal'C IIc
cess to telccom"umication. and informatioll liue,ice:l, inc/ud;1I1
;IIteren/lQlIge service., rea.onably comparable to thoIM: Bervices
I'T"Ovi,led ill urban area•.

(4) Consumers in rural and high cost areas ihould have ac
cess to telecommunicatione and in(urmatwn .erelicea at ratu
that ore rea:lonably comparable to ,.atelJ charg"d for lIimi/ar
senllCes in urball areaa.

ity, reliability, or cORlJen;ence when BwitcJ. illg frum olle td.:
commlwicatiolla carrier to another.

(mm) "Jnformatiofa Bervice" meana the offering of lierv;ces which
employ computer proceaa;nll application. that ad on the format,
content, code, protocol, or ••m;lar '''peel. of the subscnber'li trailS'
mille,l illformation, provide the .ubscriber additiollal, differ':IIt, or
restructured information, or involve aubscriber interactwlI with
stored information.

(nn) "!lural telephone compony" mea,.. a telecommunications car
rier operating ent,ty to 'he eden' 'hat .uch entity proe,ides t.:l.:phone
exchallge .lien,ice, including acce.a service ,wbJect to part 69 of :he
('01111I1;1010/(1/1'. rule. (47 C.F.R. 69./ d Be'l.)' to--

t J) ,IllY I>ere';ce area that doe. not lIIc1ude either--
(A) allY incorporated place of 10,000 inhabitant. or man:,

or allY part thereof, IUJlled on the mOlit recent popu/atiull
I>tatiliticli of the Bureau of the Cenaua; or

(lj) any territory, incorporated or unincorporated, in·
eluded in an urbanized area, a. de/illed by the Bureau of
t"e Celll",11 a. ofAugu.t 10, 1993; or

(2) fewer than 100,000 accell. lille. with ill a State.
(00) "Senlice Area- mea,.. a geographic area e1Jtabliahed by the

Commission and the State. (or the purpolie of determilling unil.er.al
aewice obligationll and .upport mechan;.m•. In establishillg a serv
ice area, the CommillBion and the Statu shall at a minimum COli

sider-
(l) the principlell and requirement. of section 201 A;
(2) the leature of ~'ederal and State ullie'en,aJ Be,..,;ce lIupport

mechlwi:maB;
(,'J) the ',i.torie area of "rvice by a com/wilY allll ti,e eCOlwm

,ea of I>ut,h companY'1I opt:rationll; and
(4) the ilitereBt ofeonsumen and competitioll ill Slith area.

In the cal>e of all area ..erved by a rural telepholle compally, "IM:rl,iee
area" shall mean lIuch companY'1I "litlldy area" Imlelia alld ulltil the
(:ommissillll and the State., aller t"king into account recommenda
tiDlIS of a Federal·State Joint Boord inlltdllted Ullder Bect;on ., I Old,
elOtllblil>h a differellt definition of service area for such company.

OE~INITIONS

SEC. 3. For the purposes of this Act, unless the contellt otherwise
requires-

iii) "Wire communication" or "communication by wire" means the
lransmission of writing, signs, signals, pictures, and sounds of all
kllllill by aid of wire, cable, or other ike connection between the
pOlllts of origin and reception of such transmission, including all in
sl rumenlalilies, facilities, apparatus, and services (among other
Ihings, the receipt, forwarding, 1:I.ld delivery of communications) in
cidental to such transmission.

(h) "Radio communication" or "communication by radio" means
Ihe t ranslllilillion hy radio of wiring, signll, llignals, pictures, and
lIounds of all kindll, including all instrumentalities, facililies, appa
mlus, and lIervices (among other things, the receipt, forwarding,
alltl delivery of communicationll) incidenlallo such tnll1smission.

• • • • • • •
lee) "Constnlction pennit" or "pennit for construction" means

Ihal instnllnent of authorization required by this Act or the rules
"lid regulaliulls of the Commillllion made pursuant to this Act for
Ihe conlllniclion of a station, or the installation of apparatuII, for
Ihe IranSlOlDSlon of energy, or communications, or signals by radio,
by whatever lIame the instrument may be designated by the Com
IIIISSlUn.

I fTl "Great Ll:lkes Agreement" means the Agreement for the Pro
mol ion uf Safety on the Great Ll:lkes by Mcanll of Radio ill force
alUl the reb'lilutionli referred to therein.

11:1;11 Ilepeulcd I
I hh) "Local ut'hance carrier" memlS a provider of telephone ex·

chunge serel;ee that the Commission determines ha. market power.
SII,·h term ,loes IWt include a perBon engaged in the prollision of a
(,olJlmercial mobile service under Bection 332(cJ, except to the extent
thut the Commission /imb that such serl.ice as prOllided by such
p","son ;'1 a Stllte is a replacement for a substantial portion of the
II'" elme telepholle exchange serelice within liuch State.

(II) "1'eI.:eomm,mications" means the trallsmission, between or
IImong point/i specified by the user, of information of the user'a
,-Iwos;lIg, including e1oice, data, image, graphics, or video, without
ell/mge in the form or content of the information, as unt and reo
,,,wed, by mealls of electromagnetic transmis/iion, with or without
t"·/Ic/it ofany dosed transmission medium.

W J "TelecomIJlllllicotiolis service" meanli the direct offering of tele
'·OlJlJllllllicat"IIIs for pro/it to the ceneral publ;c or to such classes
of Ils,~rs a/i to be effectively available to the general public regardless
"I tlu' !iu'ilit,,'s Ils"d to transmit slH'h tt'll'('lmlm,wiclJtion. lIere';"l'/I.
Sill·" term ,1/1("5 not ",elmle '"l'or",,,twl I>,~n,i"e:> or n,ble sere'lt'es "'I
.!.{lIh't/lulller set"lultl 602.

I U I "1'elecommllllieutions carrier" means any provider of tele
wlllfnimicatiolls services, except that such term does 1I0t inclilde ho
It·/s, motels, hospitals, and other aggregators of telecommunications
~t.'n'u·es.

(II) "Telecommwl/cations number portability" means the ability of
w;,,"s of lelecomnllwications services to retaill, at the same location,
<"ll:iIITlg tdenJfJlnllHllcutions numbers without impair",ellt of qual·

• • • • • •
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movement, manipulation. speech, or interpretation of informa
tion, unless the cost of making the services accessible and usa
ble would result in an undue burden or adverse competitive im
pact. The carrier shall seek to permit the use of both standard
and special equipment. and seek to minimize the need of indi
viduals to acquire additional devices beyond those used by the
general public to obtain such access.

(2) INQlIlRY.-The Commission shall. within 2 years after the
date of enactment of the Communications Act of 1994. complete
an inquiry into policies, practices. and regulations which ad
dress the access needs of individuals with speech disabilities,
including those who use electronic speechmaking devices and
those who use telephone relay services. The inquiry will develop
recommendations for more effective ways to incorporate current
specialized consumer product equipment devices into the na
tion's telecommunications infrastructure in addition to address
ing the speech-to-speech translation needs of individuals with
significant voice disabilities.

(3) COMPATI81L1TY.-Whenever an undue burden or adverse
competitive impact would result from the requirements in para
graphs (1) and (2), the manufacturer that designs. develops, or
fabricates the equipment or network service shall ensure that
such equipment or service is compatible with existing peripheral
devices or specialized customer premises equipment commonly
used by persons with disabilities to achieve access. unless doing
so would result in an undue burden or adverse competitive im
pact.

(4) DEFINITIVNS-As used in this section-
(A) UNDlJE BURDEN.-The term "undue burden" means

significant di{fi"culty or expense. In determining whether the
activity necessary to comply with the requirements of para
graphs (1), (2). and (3) would result in an undue burden,
the factors to be considered include:

(i) The nature and cost of the activity.
(ii) The impact on the operation of the facility in

volved in the manufacture of the equipment or the de
ployment of the network service.

(iii) The financial resources of the telecommuni
cations equipment manufacturer or telecommunications
carrier;

(iv) The financial resources of the manufacturing af
filiate of a Bell operating company in the case of man
ufacturing of equipment, as long as applicable regu
latory rules prohibit cross-subsidization of equipment
manufacturing with revenues from regulated tele
communications service or when the manufacturing ac
tivities are conducted in a separate subsidiary.

(v) The type of operations of the telecommunications
equipment manufacturer or telecommunications car
rier.

(B) ADVERSE COMPETITNE IMPACT.-In determining
whether the activity necessary to comply with the require
ments of paragraphs (1), (2), and (3) would result in ad·
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verse competitive impact, the following factors shall be con·
sidered:

(;) Whether such activity would raise the cost of the
equj'ment or network service in _question beyond the
leve at which there would be suff1cient consumer de
mand by the general population to make the equipment
or network service profitable.

(ii) Whether such activity would. with respect to the
equipment or network service in question, put the tele
communications equipment manufacturer or tele
communications carrier at a competitive disadvantage.
This factor may be considered so long as competing
telecommunications equipment manufacturers and tele
communications carriers are not held to the same obli
gation with respect to access by persons with disabil
ities.

(C) ACTNITY.-For the purposes of this paragraph, the
term "activity" includes-

(i) the research. design. development, deployment,
and fabrication activities necessary to comply with the
requirements of this section; and

(ii) the acquisition of the related materials and
equipment components.

(5) COORDINATION IN DEVELOPING REGULATIONS.-Through
out the process of developing regulations required by this para
graph, the Commission shall coordinate and consult with rep
resentatives of individuals with disabilities and interested
equipment and service providers to ensure their concerns and
interests are given full consideration in such process.

(6) EFFECTIVE DATE.-The regulations required by this sub
section shall become effective 18 months ofter the date of enact
ment of the Communications Act of 1994.

(e) ANNUAL SURVEY.-The Commission shall collect information
regarding the deployment of technologies OTl a State-by-State basis
and make such information available to the public.

(f) COST ALLOCATION REGULATIONS.-Notwithstanding any other
time period. the Commission shall within 6 months adopt regula
tions, consistent with the need to protect universal service, to allo
cate a local exchaTI/I.e carrier's costs of deploying broadband tele
communications facilities between local exchange service and com
petitive services.

(g) NONDISCRIMINATORY ACCESS.-ln considering any application
under section 214, the Commission shall ensure that access to such
applicant's telecommunications services is not denied to any group
of potential subscribers because of their race, gender. national ori
gin. income, age. or residence in a rural or high-cost area.
SEC. 230. TELECOMMUNICATIONS COMPETITION.

(a) REMOVAL OF BARRIERS TO ENTRY.-
(1) Except as provided in subsection (k), one year after the

date of enactment of the Communications Act of 1994, no State
or local statute or regulation, or other State or local legal re
quirement. may prohibit or have the effect of prohibiting the
ability of any entity to provide any interstote or intrastate tele
communications services.
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(2) No local government may, after 1 year after the da,e of en
actment of the Communications Act of 1994, impose or collect
any franchise, license, permit, or right-of-way fee or any assess
ment, rental, or any other charge or equivalent thereof as a con
dition for operating in the locality or for obtaining acc~ss to, oc
cupying, or crossing public rights-of-way from any tele
communications carrier that distinguishes between or among
telecommunications carriers, including the local exchange car
rier. For purposes of this paragraph, a franchise, license, per
mit, or right-of-way fee or an assessment, rental, or any other
charge or equivalent thereof does not include any imposition of
general applicability which does not distinguish between or
among telecommunications carriers, or any tax.

(3) Nothing in this subsection shall affect the application of
section 332(c)(3) to commercial mobile services providers.

(4) If, after notice and an opportunity for public comment, the
Commission determines that a State or local government has
permitted or imposed any statute, regulation, or legal require
ment that violates or is inconsistent with this subsection, the
Commission shall immediately preempt the enforcement of such
statute, regulation, or legal requirement to the extent necessary
to correct such violation or inconsistency.

(5) Nothing in this section restricts the ability of any State or
local government entity to make its telecommunications facili
ties available to carriers so long as making such facilities avail
able is not a telecommunications service.

(b) REGULATORY AUTHORIIT.-Nothing in this section shall affect
the ability of State officials to impose, on a competitively neutral
basis and consistent with section 20 lA, requirements necessary to
preserve and advan'ce universal service, protect the public safety and
welfare, ensure the continued quality of telecommunications serv
ices, and safeguard the rights of consumers.

(cJ OBLIGATIONS OF TELECOMMUNICATIONS CARRIERS.-
(1) To the extent that they provide telecommunications serv

ices, telecommunications carriers shall be deemed common car
riers under this Act. The Commission shall prescribe regula
tIOns consistent with its determinations under subsection (g)(1)
to require all telecommunications carriers, upon bona fide re
quest, to provide to any provider of telecommunications equip
ment or any entity seeking to provide telecommunications serv
ic~s or information services, on reasonable terms and conditions
and at rates that are just and reasonable and not unjustly or
unreasonably discriminatory-

(A) interconnection to the carrier's telecommunications fa
cilities and services at any technically and economically
feasible point within the carrier's network;

(B) nondiscriminatory access on an unbundled basis
where technically and economically feasible to any of the
carrier's telecommunications facilities and information, in
cluding databases and signaling, necessary to the trans
mission and routing of any telecommunications service or
information service and the interoperability of both car
rUTS' networks;

..-
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(C) nondiscriminatory access, where te.:hnically and eco
nomically feasible, to the IJC!les, ducts, conduits, and rights
of way owned or controlled by the carrier;

(D) nondiscriminatory access where technically and eco
nomically (easible to the network functions and services of
the carrier s telecommunications network, which shall be of
fered on an unbundled basis;

(E) telecommunications services and network functions
on an unbundled basis without any unreasonable condi
tions or restrictions on the resale or sharing of those serv
ices or functions, including bath origination and termi
nation of telecommunications services (for purposes of this
subparagraph, it shall not be deemed an unreasonable con
ditIOn for a telecommunications carrier, consi~tent with the
Commission's rules and State regulations, to limit the re
sale of services included in the definition of universal serv
ice to another telecommunications carrier who intends to
resell that service to a category of customers different from
the category of customers being offered that universal serv
ice by such carrier, nor shall it be deemed unreasonable to
provide services included in the definition of universal serv
ice to another telecommunications carrier for resale at rates
which reflect the actual cost of providing such services, ex
clusive of any universal service support received by such
carrier in accordance with regulations promulgated under
section 201A);

(F) local dialing parity, as soon as technically and eco
nomically feasible, In a manner that permits consumers to
be able to dial the same number of digits when using any
telecommunications carrier providing tel~phone exchange
service or exchange access service through resale in a mar
ket, and in a manner that permits all such carriers to have
nondiscriminatory access to telephone numbers, operator
services, directory assistance, directory li~ting, and no un
reasonable dialing delays; and

(G) telecommunications number portability, as adminis
tered by an imp.c!rtial entity, as soon as technically and eco
nomically feaSIble.

(2) A State may not, with respect to the provision of any
intrastate telecommunications service, impose upon any tele
communications carrier any regulatory requirement concerning
the provision of intrastate services inconsistent with the require
ments imposed by the Commission on such carrier with respect
to the provision of interstate services. Nothing in this subsection
precludes a State from imposing requirements on a carrier for
intrastate services that are necessary to further competition for
local excha':tfe or exchange access services, including
intraLATA tof dialing parity, as long as the State's actions are
not inconsistent with the Commission's regulations.

(d) CONSUMER INFORMATION.-As competition for telecommuni
cations services develops, the Commission and State regulatory au
thorities shall ensure that consumers are given the information nee
essary to make informed choices among their telecommunications
alternatives. Any telecommunications carrier that provides billing
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Ncw SlIhliection (hhl defines II "Iocill exduwge carrier" to mean
a I'I1Ivilier of telcphone exchange Ilcrvice thut Ihe FCC Jetermines
h.." lIIurkct pllwer. Such term doell not inchlile providcrll of com
Illi'l Clal IIIOllIllJ lIervices ellcept to the extent that IlUcll a lIervice is
u rcplacement for a Ilubstllntilll portion of win~line telephone ell
,han!:e service within II Stllte. The statement regllrding provident
uf commercial mobile service is intended to be consistent with lan
!:Ull!:e in section 332 of the 1934 Ad. 111e definition of loclll ell
change carrier is intended to cover a provider of !.elephone service
Ihat Ihc FCC dclermineli hll8 market power with respect to local ex
c)wIIge service.

The definition of "tclecommul'ications" in new subsection (ij) ill
CllpUIIlI.,d frolll the vcrllion ill S. 1822 liS intrmJuced to cover all
f"lIu~ of infllrmalion scnt by means of electromagnetic tranll
,ui"tlion, wilhout regard for the facilities used to provide such serv
il:c. This definition exdudes interactive games or IIhopping services
dnt! other services involving interllction with stored information
t hat qualify as information services. The underlying transport lind
t1wilching capabilities on which these interactive lIervices are
ba~cd. however, lue "telecommllnicalionll services."

The phralle "het ween or IllJlong points specified by the user" is
nol intended to limit the definition of "telecommuniclltions" to
Iranllllllllllion hetween or among specific fixed points in a carrier's
nel work preJelennineJ or preselected by a user. The definilion cov
crtl Iransmilltlion and transport in a carrier's network involving
oril:iuation lind terminal ion points. The definition is intended to ill
dude network 6ervices employing "virtulll" numberll ulled in 900,
1i0o, '/UO. 1I1111 fillO llerViCell, for exalllille, lind may involve chllnges
III lprl!llnatilln The inteulion of the phralle is to distinguish he
tw.·cu Iradiliouul point-Io point comlllon carrier services and broad
1:<1". t1ervicell.

The definition of "telecommuniclltion aervice" in new subsection
liP was hroadened froln the version in S. 1822 as introduced to en
sure Ihat all entities providing service equivalent to the telephone
cll,i .... lIge services provided by the ellisting telephone companies are
1'lolI~ht undcr tille II of the )934 Act 1'his expanded definition en
surctl Ihat these competitors will make contributions to universlll
selvice Thill definition is intf'nded to include commercial mobile
scrvices, competilive accesll services, and Illternalive local tele
collllllunications 6ervices to the extent that they are offered to the
public or to such classes of users as to be effectively available to
Ihe I,ul,lic. The Committee doell not intend any distinction between
tI 'c Icrm "general puhlic" and "public."

The term "tclecolllmuniclitions service" does not include informa
liou services, callie scrvicell, or "wireless" cull Ie services. While the
lIu" IIf llislinclillu hclween telecommunications services anti infur
1I1.1I10U "ervi .."s calluot he Ilrawn with 6cieutit'ic certainty, eXlleri
.. llIe h..s dCluollslral".1 Ihe.: nced to draw 8111'11 II dilltinclion t" en
..Ide Ihe fCC to lallllr itll regulations upproprilltely.

Ti,e term "telecommunications servit:c" ill not intended to include
t h.... tkrint: of Ielecommunicationll faciliticlI for lease or resale I.y
III hCI~ for Ihc prOVision of telecommunications services. For in
',I" "'., Ihe otrcliug hy an cledric ulilily of hulk fiher optic capacity
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It e, "dill k fiher") dOCIl Ilot full within Ihe defiuit ion III' tde
cllmlllllnil:utlllnli scrvice.

New sultlwdilln (kk) providea II definition of "telel:olllllluniculillnli
cllrric," as IUly Ilrovider of telecommunications IlCrvil:clI, CHcllt for
hotels, IIIOteIll, losilitalll, lind other Ililaret'ators of telecolllllluni·
cations lIervil:cs, "'or inlltance, an electric utility that is entliltled
tlolely iu the wholellale proviaion of bulk tranllmission capacity to
carriers is not a tdecommunication. carrier. A carrier thlit pur
chases or leulles the bulk capacity, however, is a telecommuni
cations carrier to the elltent it use. thut capacity, or any other Cll
pacity, to provide telecommuniclltions servicell. Similarly, Il pro
vider of illformation services or cllble services is not a telecommuni
CUtio1l1l currier to the elltent it provides such servicea If un electric
utility, u cu!llc comllany, or an information serVICCII compuny ulso
pwvides telecomUlunicationll services, however, it will he ClInsid·
ered u telecolllmunications carrier for those servicell.

The definitIOn of "number portllbility" is durilicd from thc ver·
sion in S. 1M2:! all introduced to Illilke clear tbut nUlllber portability
doell not allow consumers to travel acrosll the country or Ul:(01l9 the
street lind retain their eldstina( telephone number. Number port
ahility allowll consumerll to retain their existing tdephone numbers
when switching from one telecommuniclitil'n8 carrier to another at
Ihe sume loculion.

New subsection (mm) definell "information lIervicl:" as the FCC
hUll defined it. The definition ill intended w provide the Io'CC with
Ilunicient flexibility to amend itll notion of whllt is lind what ill not
an informBtiulI service over time aa technoloBies develop.

New suhsedion (nn) addll a definition of "rurul telephone com-

IlallY" thllt inl:hllies companiell tlult either serve a n.ral ureu or
lave fewcr thun 100,000 access line. within Il Stute.

New sulilledion (00) addll a definition of "service urea." "Service
area" means a geographic area eatablished by the "'CG und the
States for the purpose of determining univerllal se.-vice obli(:utions
and IIUpport mechanillms. The FCC Ilillt the Statell shull dehlle the
houndunes of each "Ilervice area" for both urblill and nU1i1 ureUlI,
collsistent with the b'Uidelines, if any, Ilet forth in thl: Iltututor)' lun·
gllage.

SCI'. :J02--llcgulatory reform

Section 3112 of S. 1822 as reported elltablillhes the principles for
permiUing comr.elition for local telephone service. It adds Il new
section 2:W to t Ie 1934 Act entitled "'l'elecommunications Competi
tion"

New section 23()(a)( I) preempta State alld locailltatutes and reG
ulations, Ilud other State and local lelfal requirements, that rna)'
prohibit or have the effect of prohibitmg intenitllte or intrastate
comllCtiliou fur telecommunications services. The preemption ill ef
fedive I YCllr uflt~r cnuctment (cxcept fur rural mllrkcl:i JCloclilled
ill Iluliscdioll (kill" lIew lledion 23111.

Pllrat:ruph (2) of lIew section 230(a) preventll any local 'l0vern·
ment from di::llingllillhin~ among local exchlln}:e carriers IUld other
tclecommullicatillnll carriers in imposing any frunchille or other fcc
The nealion IIf II level playing field for the deployment of competi·
tlve tc!eCllIlllllllllications networks ulld Ilervices is of overriding na·
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Ihlllal cllncern Currently, one barrier to the deployment (,If competi
live Ilelworkll hall been the une1lual treatment by certain local gov
l'rllllll'lIls uf incumbent uf:iwurk rrovidera and uew entrants in the
.bSt,SSlJlent and cullection of loca franchise fees in connection with
Ihe lise of pul,lic rights-of.way. Some cities have imposed fees on
colllpclilors alld not telephone companies; otherll have imP'?sed fees
Ull Ielephone companies Lut not competitors, This proVision docll
Ilul limit the aulhorily of local governments to imfose franchise or
ul her fees on leiecommunications carders; it simp y states thut all
providers of lelecommunications lIervice must be subject tu the
sallie franchise fee rel\uirements as traditional local exchange car
111'1",111111 vke Vt,rsu.

1',11 i1I'lilph 1~1 aillu Illules that Stutes or Iucal governments may
lIIi1ke dleir UWIl leleCtHlIlIIlIllicatioliS fucilitiell availalJle tu certain
,.111 H'I.:I alld lIul olherll so lung all making sllch facilities availahle
i" 1...1 a telecomlllullications service. This pruvision elillentially al
I"W" a State or lucal governmeut to discrimiuale not in the r.,gula
11011" il ImpOSt'S, hut in its uffering of State·owned or local-owned
tclel'lllIHIIUnicaliuns carriers. For instance, some State or local gov
ell1l1lt'lIls own alld operate municipal energy utilities with excess
fll.l'r uplic capacily Ihat Ihey lIIake available to telecommunications
LIII 11:1 S Su<:h III II II 1<:1 pal ulilily may not have sufficient capacity to
III"k,. It avaiL.lhl1' III nil curriers in the market This provision clad·
lie:> Ihal Stale ur local governments may sell or lease capacity 011

I!lese facililies III sume entities and not others without violating the
1'1 il\l'Iple of 1\llIliliscrimination. Since the offcring of telecolllllluni
,,>lIUIl>O cilpacil y illolle is not a "telecommunicalions llervicell," tile
1l<'I"IISnillllnaliuli prHvisions of thill lIct:liOIl wuultl 1I0t, in allY calle,
."'jdy (" Ihe oll't,nl\g uf such capacily.

Th,' H:(: shall, under ,)urugraph 14) of new 6ection 2301a), pre
eillpl allY Siale or lucal government provision that violates llecliun
~:Ill(iI} Thill paragraph docs not cast uny prcllUIIII)tioll us to the Ie·
~all(y of any Slale or local provillion. A State or local government
....gllial ion or pruvisiun can only he preempled if the FCC deter·
IlIilll'''. aHer n,,1 ice alld 111I oJlportunily fur JllIlllic COlllment, Ihut
'.,,, II slalule, Il'(:ulatioll, or other legal rel!'lircmenl violatell or ill
11I1'''1I:,lslenl wllh sedion :.:l;]()(al. The puhlic comment period will
"II" ..... all purtiell, indutlillg compelilorll and Guverllment ufficials, to

/
""SI'III Ihelr posilions 10 the FCC for consideraliun. The FCC musl
'ihl' "lIy decisiull UIHler Ihill paragraph on the record hefore it.

SIII,st'diulI Ihl uf new scction 230 rccugnizcll, cOllsistellt with Ihe
p,,,vl:,illl\s of sllhseclion la I. Ihat Stales llIay illlpolle, on a compeli·
11\;,ly Ilt:lllral hasis 011111 cunsisl'~nt wilh the univerllal service dlrec
IIV,", "f uew st,diun :!1I1A uf Ihe 1934 Act, rCtluirementli necellsary
I" I"t'~;ervc alld atlvan<:c universal service, prulect the public safety
"lid \\'t'llan~, I'lIsu ..e Ihe continued 'Iualily Ill' Idet:lllnlllUnicationli
.,.'1 \'l< I"~, alld safq:lIanl Ibe r1ghtll uf conSlllllers. Fur inlllancc,
~jlal,";' anti IIl<:al alllllllnlics 10 the cxlent Ibey are Ullthorized hy
.. " I. Siale. CtllllHlIlC lu have Ihe alllllllrily 10 illlpose cUlllpetitively
llellt I id 1II1ive.."al service chaq~es on all Ielecollllllunications car
III'''S. 10 guvt:rn Ihe lise of righls-uf-way, or lu re,\ulrc tdecomrnuni
• '''111115 carriers 10 I cgister with Slale or IUCli busilless offices.
';I.".'S illay nol exercit;c Ihill aulhorily in a way Ihal has Ihe effect
,f 111'I,o:illig cnl,y harriel-s or ulher pruhibillUllS preempted by new
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8ection 23()( a). Sub8ection (b) i8 not intended to confcr any addi
tionlll IUlthority to impose univeClu.1 8ervice re(lllir~m~nt8; all such
allthority ill containt:d in new Bection 201A.

Sulutection Ic) of new section 230 8eta forth the basic ubligations
of all telecommunication8 carrier8 to open and unbundle then net
workll in order to permit competition to develop All telecommuni
cations carriers shall be deemed common carriers, which mukes
them subject to Title II of the 1934 Act.

"Ie intention of the Committee i8 that, in general, and except for
naral Dlarket8, competition 8hould be allowed to develop for local
telecommunicutions 8ervlcea uaing certain of the f..cilitied and serv
ices of exil" in~ lind competitive carrieCl'. It is unrealilltic at thid
Imint to eal)cd that competitor. will be able to build their own
lliond-alone network8 completely separate from the fucilitiea of the
exilltinl; loelll telephone comllanieB. If IIcceli. to a carrier's exillting
netwOl-k anti Berviced i. not mllde IIvailobie to potential competi
tor8, infonnution providerll, and providea'd of equipmeut, competi·
tion for lucul telecommunication8 8ervtce will be unlikely to become
a reality for the V8st majority of consumers, '111e Committee ex
pect8 that competition will provide con8umers 8uL8tantial benefits
In terms of technological innovation and lower prices.

This suhsection, however, allow8 the .'CC 8ignificant flexibility in
the enforcemcnt of these requirement8. First of all, the FCC muy
forbear from applying mOllt of these provision8 to ,articular car
riers or classes of carriers, or services or classes 0 8ervice8, if it
determinell that the carrier or 8ervice meetll the criteria set forth
Ilnder IIl1blleelion Ig) of new section 230. Second, carrierd mlltit com
ply with the unbundling and other oLliglltionll of tiubllection (c) only
IIpon bOlla fide reque8t." Third, the FCC'II regulationll direct the

cllrriers to comply 011 "rell80nable termll IADd conditionti" The Com
millt:e ea:pecls, for inlltllnce, that it is only reasonulilt: fur the car·
rlers who provide sllch interconnection to be compt:lll1ated (or their
costs of complying with these obligation8 by tholle who benefit from
them. "'marth, the interconnectiou and unbundlini( requirementd
generally upply only where "technically and econollllcally feasible"
wllich was the IItaudard 8ugge8ted by Mr. Cullen, Prellideut o( 8eit
Atlantic, in his telltimony before the Committee on behalf of the
IHiOS Fillh, llubsedioll (I) of new section 230 require8 the ..'ee to
modify thelle ohligatioD8 (or rural telephone companies and allows
the l<'(:C to waive or modify these obligations for an)' carrier with
less than 2 percent of the Nation'8 8ccess lines. Finally, 8ubsection
(k) recognizes that State8 may adopt rules to protect agaillllt com·
petition in ceJ'luin naral markets.

Thus, the Icgililation provides the FCC with flexibility to tailor
its regulationll to implement these obligatious to the need:t and re
lltlllrCeli of the cxillting carrier and the I)()tential coml'ditors Tile
COlllmillee expccltl, however, that the FCC will develop rcgll'llItiulIlI
to illlplement Ihe retluirements of 8ubsection (c)C I) thllt will II110w
cum'lCtitiun to have the opportunity to devdup ill most IIII1.ketli
arollud the clllllltry.

SlIbliectiou lcl of lIew section 230 requires all tdecommunicatiolls
carrieni to pruvide interconnection to their networks u~n re1luel:lt
SectlOu 332(c)( lit 8) uf the 1934 Act pennits the FCC to order a
COlli ilion cunlCr to elllohlitih phY8icai conllections, upun rcquest,
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Mr. HOLLINGS. Mr. President. you

have to be sure of foot to be opposing
:wo distinguished former mayors. The
Senator from California is the former
mayor of San Francisco. and the dis
:inguished Senator from Idaho is a
:ormer mayor of Boise. Both had out
standing records.

But let me suggest that what they
:ra,'e read mto the preemption section
IS a ~equirement and an idea that Just
:ioes not exist at all. I w111 have to
J..gTee '.'11th them in a flash that the
F'~deral Communications Commission
has no idea of coordinating. as the Sen
ator from Idaho has outlined. the
digglng up in front of all of the side
walks and stores and everything else,
putting in the regular necessary con
dUlt. refirming the soil and the side
walks again in front. We have no idea
of the FCC doing it.

Let us tell you how this comes about.
Section 254 is the removal of the bar
ners to entry. and that is exactly the
intent of the Congress. and it says no
Government in Washington should.
well. vote against it. But I think the
two distinguished Senators are not ob
;ecting to the removal of the barriers
'0 entry. What we are trying to do is
say. now. let the games begin. and we
10 not want the States and the local
"olks prohibiting or having any effect
)1' prohibiting the ability of any entity
:0 enter interstate or intrastate tele
;ommunications services. When we
prov1ded that. the States necessanly
:_~ame and said. wait a minute. that
sounds good. but we have the respon
sibilities over the public safety and
welfare. We have a responsibili ty along
wi th YOll with respect to uni versal
serV1ce.

So what about that? How are we
gomg to do our jab with that
overencompassing general section lal
:hat you have there. So we said. well.
r:ght to the point: "Nothing in this
section shall affect the ability of a
State to impose an a competitively
neutral basis"-those are the key
words there. the States an a competi
cl vely neutral basis. consistent with
openin;s it lll}-"reQuirements nec
essary."

We did not want and had no idea of
caking away that basic responsibility
for protecting the public safety and
welfare and also providing and advanc
mg llDlversal service. So that was writ·
~en in at the request of the States. and
tl'.ey like it. The mayors came. as you
well indicate. and they said we have
our rights of way and we have to con
erol-and every mayor must control
the rights of way.

So then we wrote in there:
NOching shall affect che authority of a

:ocal government to manage the public
nghts of way or co acqUIre fair and reason
able compensation on a competitlvely
neu tral and nondiscriminatory baSIS.

"Competitively neutral and nan·
discflminatory basis." Then we said fi
nally. indeed. if they do not do it on "
competitively ',eutral nondiscrim
iIlatory ta.si,;. we want the FCC :0

come in there in an inlunction. We do
not want a district court here inter
preting here a.nd a districc court in this
hometown and a Federal court in that
hometown and another Federal court
with a plethora of interpretations and
different rullngs and everythmg else.
We are trying to get uniformity. under
standing. open competition in inter
state telecommunications-and intra
state. of course. telecommunications.

Now. that was the intent and that is
how it is written. And if our distin
guished colleagues have a better way
to wr:te it. we would be glad and we
are open for any suggestion. But some
where. sometime in this law when you
say categOrically ';ou are going to re
move all the barriers to entry, we
went, I say to the Senatnr. with the ex
perience of the cable TV. I sat around
this town-I was in an advantaged sec
tion up near the cathedral. I had the
cable TV service, but two-thirds of the
city of Washington here did not have it
for years on end because we know how
these councils work. We know how in
many a city the cable folks took care
of Just a couple of influential council
men. and they would not give service
or could give service or run up the
price and everything else of that kind,

We have had experience here with the
mayors coming and asking us. And this
is the response. That particular section
\C) is in response to the request of the
mayors. If they do nat do that. if they
put it. nat in a competitively neutral
basis or if they put it in a discrimina
tory basis. then who is to enjoin? And
we say the FCC should start it. Let us
not go through' the Administrative
Procedures Act. Let us nat go through
every individual.

Yes, we want those mayors and all to
come here and everybody to under
stand rules are rules and we are going
to play by the rules and the rules pro
tect those mayors to develop. to ad
minister. to coordina.te. I agree 100 per
cent. I say to the Senator from Idaho.
tha.t the FCC has never performed the
job of a city mayor. But they shall and
must perform this job here of removing
the barriers to entry. And if we do not
have them doing it. then I will yield
the floor and listen to what suggestion
they have. But do not overread the pre
emption section to other than cen
tralizing the authority and responsibil
ity in the FCC to make sure. like they
have in administering all the other
rules relative to communications here
and all the other entities involved In
telecommunications. they have that
authority to make sure while the cities
got their rights of way. while the
States have got their public welfare
and public interest sections to admin
ister. that It is done 0:1 a nondiscrim··
inatory basIS.

Mr. KEMPTHOR:"E addressed the
Chair

The PRESIDL.'G OFFICER The Sen
ator from Idaho.

Mr. KE:'>lPTHOR~E. \lr President. I
would iike to respor.d to my two
friends. th,' :1oor mana"ers "f rhis hlll.

and then I know the Senator from Cali
fornia would also like to respond.

They referenced. of course. section
254. which is removal of barriers to
entry. That Is the section and that is
the key. They stated it:

That no State. local statute or regulation
or other State or local legal requIrement
may prohibit or have the effect o[ prohibit
ing the ability of any "~.; ty to prOVIde any
inteI'5tate or lOtrastate ',elecommUOlcatlons
services.

Period. Period. And nothing in this
amendment alters that at all. We af
firm that. It is my impression. Mr.
President. that when it is referenced
tha.t section (b). State regulatory au
thority. yes. the States feel that that
language is good; and section (C). local
government authority. yes. mayors had
something to d0 ·.vith the writing of
that language. They feel good about
that. But the problem is. then yOll go
on to section (d) Which. it is my under
standing. came very late in the proc
ess. In section (d). there is this line
that says: "The Commission shall im
mediately preempt * * w"

We see this so many times with Fed
eral legislation: On the one hand. we
give but, an the ather hand. we take It
away. In section (b) and section ,(;1 we
give. but. by golly. we have section ':dl
that then says that th1S Commission
will immediately preempt. That is t.he
problem. We are not saying that we
should not be held accountable to this.
That is why there is no language lD

this amendment to alter the openmg
statement of section 254. No problem.
It is section (d) that then comes right
along and. after everything has been
said. preempts and pulls the plug. ,1nl
that is wrong. We should not do this to
our local and State partners. It is abso
lutely wrong.

I yield the floor.
Mrs. FEINSTEIN addressed the

Chair.
The PRESIDING OFFICER. The Sen

ator from California.
Mrs. FEINSTEIN. :'>1r. President. my

colleague from Idaho took the words
right aut of my mouth. I think he IS
exactly right in his interpretation of
this section. The barrier for entry IS

clearly done away with by this section.
Nothing Senator KEMP'THORNE or I
would do would change that. What we
do change. however. is simply delete
the ability of a remote technical Gom
mission to overturn a ci ty ,jecislon and
create an enormous hassle for ci ties :Ltl
across this Nation.

I would like to just gIve you the
exact wording of what Lhe city attor·
ney of Los Angeles said this section
does. He says:

It proposes sweepmg review powers [or the
FCC and. in effect, converts a Federal cu1·
mlnlstratlve agency into a Federal adminiS
trative COLlrt. The FCC literallv would 11H'e
the power to revIew any local ",overnme~."

action lt Wishes. elther on I:'S OWf'. "f :It i~~

request o[ the industry
A Pederal f<"ency, With personnel <N11O

not directly respond to ~he public, w,ei i'e
(llctatin~ in fine detaIl what rules IOC:ll ,,(1\'.

ernment ar.d the:r citizens 3.crOSS t,he (~-l'j;)

try ~hajl have :0 ((jllov.." Th') FCC v..·('u:" '.>



June 12, 1995 CONGRESSIONAL RECORD-SENATE 88175
know our whip is here with some bUSI
ness.

First of all. I think we have to put
this in context. As Senator HOLLINGS
has pointed out. this section has been
the result of hours and days of negotia
tions wi th city officials. It was in S
1822 last year. and it is here. I think we
have to take a step back and look at
some of the cable deals and problems
that have occurred in)ur CIties. Tl..,
cities have granted eXclUSive fran
chises in some cases and are :-Jot allow
ing competition. They have ~equlred

certain programming be put on and
other requirements on those compa
nies.

Our States have granted. in the tele
phone area. certain exclusive fran
chises. not allowing competition. And
the point is. if we are having deregula
tion here. removal of barriers to entry,
we have to Cake this step. I think that
is very important for us to considerate
this point.

Now. section 2S4 goes to the very
heart of this bill. because removal of
barriers to entry is what we are trying
to accomplish with this bill. We pre
empt any State or local regula.tion ()r
statute or State or local legal reqUire
ment that may prohibit or have the ef
fect of prohibiting the ability of any
entity to provide telecommunIca.tlOns
services.

The authority granted to the FCC In
subsection (d) is critical if we are going
to open those markets. because ;1 lot of
States and cities and local govern·
ments may well engage in certain prac
tices that encourage a monopoly or
that demand certain things from the
business trying to do bUSiness. That
would not be in the public interes:

At the same time, make no mistake
about it. Mr. President. the authority
granted in subsection (b> and ICI to the
State and local authorities. respec
tively. are more than suffiCIent to deal
in a. fairhanded and balanced manner
with legitimate concerns of State and
local authority. These were negotlated
out with State and local authontit's.

We have worked closely with Senator
HUTCHISON and the city. county and
State officials to strike a balance. We
have gone to great pains and length to
deal with concerns of the cit:,es, ':oun
ties. and State governments that (tre
legitimately raised. We dealt '.vith the
concerns in subsectlOn :b) and :C!.
while at the same time setting up a
procedure to preempt where local clnd
State officials act in an ant.icompeti
tive way. by taking action whIch pro
hibits. or the effect of prohibiting,
entry by new firms in provlding ,.ele
communications services.

Now. the real problem createdDY t.he
amendment offered by my fnends. Sen
ators FEINSTEIN and KEMP1'HOR:-IE, is
that the very certamty '.vhJeh we :lre
trying to establish WJ th this legislation
IS put at risk. Certainty ..\ ::ompany
has to go "ut and wonder : :hat local
city or State wlll put some require
ment on it to provide some kind of pro·
gramming-. or even to ,io somptl1lng' :n

bothersome part? It sort of bothers this
Senator. I think if you are going to
violate your autb.on ty with respect to
being neutral l.nd nondiscrIminatory
and you have to have somewhere this
a.uthority. in the entity of the FCC. to
do it rather than the courts. each wi th
a plethora of different mterpretations
a.nd law, I would think if we could take
that. r.'."J.ybe that would satisfy the dis
tingulohed Senator from California and
the Senator from Idaho.

I yield the floor I make that as a
suggestion.

Mr. KEMPTHORNE addressed the
Chair.

The PRESIDING OFFICER. The Sen
ator from Idaho.

Mr. KEMPTHORNE. Mr. President. I
appreciate the good efforts of the Sen
ator from South Carolina. because I
have always found him to be a gen
tleman whom I can work with and we
can find areas on which we can see
some common iSfound.

With regard to my comment that it
carne late in the process. this may be a
concept that had been discussed quite a
bit. but the mayors that the Senator
from South Carolina referenced. it was
local officials who told me that this
particular language of ld) was not in
the draft bill's 'anguage. it was not
part of the draft ::Jill when it carne out.
And it was really a.fter Senator
HUTCHISON from Texas, who raised this
issue. had sectIOn C) added that'd)
then came back.

I do not know. I t may have been
something that has been discussed for
some months. but as far as putting it
in the bl1l. it was not there.

The other pomt then about how do
we deal wi th thiS. again. Senator FErN
STEIN and I are in absolute agreement
that with respect to this whole issue of
removal of barriers to entry. if there
are problems. if a cable company is
getting a bad deal and being put off by
a local government. they can go to
court. but they go to court in that
area. they do not have to come to
Washington. DC.

The avenue for remedy already ex
ists. so why do we then say, again, ev
eryone must come to Washington. DC?

That is expensive. I think it is unnec
essary and these cable companies. if
there had been particular problems and
there IS a trend, ~hey can establish a
precedence ~n the court. and I think
the local communities are going to re
alize if there is something wrong. they
Will not do Jt again because they will
lose 10 court. I thmk the spirit in
which Senator FEINSTEIN and I have
joined in this JS on behalf of State and
local governments. that they are going
to own up to cheir responsibilities. Let
us not make :hem come to Washing
ton. DC. and not make everyone of
them oubJect to ~he FCC in Washing
ton. DC

I v:eld the floor
Mr DRESSLER addressed the Chair.
The PRESIDING OFFICER. The Sen

ator from South Dakota.
Mr. PRESSLER. Mr. President. I

W;lnCI'(j co speaK ':ery briefly on ~his. I

given plenal"Y power to decide what acttons
of local government are "inconsistent With"
the very broad proV1slons lD the bill and.
without further review. hold the authOrity
to nullify or preempt state and local govern
mental actions. That is an u.nprecedented
and far-rell.ching ,uthority for a Federal
agency to have over local govr· ..,ment

I could not a.gree more. Senator
KEMPTHORNE a.nd I were both mayors at
one time and we both understand that
every city has different needs when it
Gomes to cable television.

I remember as the mayor of San
F'rancisco when Viacom came into tl":e
city. It wired just the afnuent sections
of the city. It refused to wire the poor
er areas of the city. Unless local gov
ernment had the right to require that
kind of wiring. it was not going to be
(ione at all. That is just one small area
with which I think everyone can i,ien
tify.

But when it comes to the rights-of
way and what is under city streets :.he
city must be in the position to set
rules and regulations by which its
street can be cut. This ;lreemption
gives the FCC the right to simply
waive any local rulemaking and sa.y
that is not going to be the case. It
gives the FCC the right to waive any
local fee and say, "That's :lOt the way
it is going to be."

That is why countless cities and
counties across the country. not just
one or two. but virtually all of the big
organizations. including the League of
Cities. the national Governors. local of
t"icials and others. say. "Don1 do this."
If a cable company has a problem with
anything we in local government do.
let them go to court. Let a court in our
jurisdiction settle the issue. I think
that is the right way to go. For the life
of me. I have a hard time understand
ing why people would want to preempt
these local decisions WIth the tech
nical. far-removed FCC agency.

So r think Senator KEMPTHORNE has
well outlined the situation. I think we
have made our case.

r thank the Chair.
Mr. HOLLINGS addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from South Carolina.
Mr. HOLLINGS. Mr. President. the

distinguished colleague from Idaho
said "came so late in the process." I
want to correct that thought. I am re
ferring back over a. year ago to a bill
with 19 cosponsors. this same language:
••• the Commission deterffimes that a

State or loca.l gover~cnent has permitted or
imposed a.ny StHute. regUlation. or legal re
quirement that violates or is Inconsistent
with this subsection. the Commission shall
immediately preempt the enforcement of
such statute, regula.tion. or lega.l require
ment to the extent necessary w correct such
dolation or Inconsistency.

It did not come late in the process.
'Ne have been working with mayors and
we have several former mayors who
were cosponsors. That was S. 1622. So
this is S. 652. which is. of course. over
a year subsequent thereto.

Is it the language that is inconsist
ent. with :.his subsection? Is t.hat the
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104th Congress
SF:"JATE

Report

2d Session 104-230

TELECOMMUNICAnONS ACT OF 1996

February 1, 1996.--0rdered to be printed

new section 253--removal ofbarriers to entry

Senate bill
Section 20(a) adds a new section 254 to the

Communications Act and is intended to remove all barriers to
entry in the provision of telecommunications services.

Subsection (a) of new section 254 preempts any State and
local statutes and regulations, or other State and local legal
requirements, that may prohibit or have the effect of
prohibiting any entity from providing interstate or intrastate
telecommunications services.

Subsection (b) of section 254 preserves a State's
authority to impose, on a competitively neutral basis and
consistent with universal service provisions, requirements
necessary to preserve and advance universal service, protect
the public safety and welfare, ensure the continued quality of
telecommunications services, and safeguard the rights of
consumers. States may not exercise this authority in a way that
has the effect of imposing entry barriers or other prohibitions
preempted by new section 254(a).

Subsection (c) of new section 254 provides that nothing
in new section 254 affects the authority of States or local
governments to manage the public rights-of-way or to require,
on a competitively neutral and nondiscriminatory basis, fair
and reasonable compensation for the use of public rights-of
way, on a nondiscriminatory basis, provided any compensation
required is publicly disclosed.

Subsection (d) requires the Commission, after notice and
an opportunity for public comment, to preempt the enforcement



of any State or local statutes, regulations or legal
requirements that violate or are inconsistent with the
prohibition on entry barriers contained in subsections (a) or
(b) of section 254.

Subsection (e) of new section 254 simply clarifies that
new section 254 does not affect the application of section
332(c)(3) of the Communications Act to CMS providers.

Section 309 adds a new section 263 to the Communications
Act and is intended to permit States to adopt certain statutes
or regulations regarding the provision of service by competing
telecommunications carriers in rural markets. Such statutes or
regulations may be no more restrictive than the criteria set
forth in section 309. The Commission is authorized to preempt
any State statute or regulation that is inconsistent with the
Commission's regulations implementing this section.
House amendment

The House provisions are identical or similar to
subsections 254(a), (b) and (c). The House amendment does not
have a similar provision (d) requiring the Commission to
preempt State or local barriers to entry, ifit makes a
determination that they have been erected.
Conference agreement

The conference agreement adopts the Senate provisions.
New section 253(b) clarifies that nothing in this section

shall affect the ability of a State to safeguard the rights of
consumers. In addition to consumers of telecommunications
services, the conferees intend that this includes the consumers
of electric, gas, water or steam utilities, to the extent such J"
utilities choose to provide telecommunications services. 7t-
Existing State laws or regulations that reasonably condition
telecommunications activities of a monopoly utility and are
designed to protect captive utility ratepayers from the
potential harms caused by such activities are not preempted .!J,
under this section. However, explicit prohibitions on entry by *
a utility into telecommunications are preempted under this
section.

The rural markets provision in section 309 of the Senate
bill is simplified and moved to this section. The modification
clarifies that, without violating the prohibition on barriers
to entry, a State may require a competitor seeking to provide
service in a rural market to meet the requirements for
designation as an eligible telecommunications carrier. That is,
the State may require the competitor to offer service and
advertise throughout the service area served by a rural
telephone company. The provision would not apply if the rural



telephone company has obtained an exemption, suspension, or
modification under new section 251(t) that effectively prevents
a competitor from meeting the eligible telecommunications
carrier requirements. In addition, the provision would not
apply to providers ofCMS.
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!'be Hoacnb.. R-ci H. HuNft
~

redcni Co.as.=.uUOlioaj ~mmLslQa
J~19 ttJ. Sa-e-c N.W.
WI~an. D.C. 2OH4

Dear~ Hundt:

ol:llI r:::f me fundemc::ata11 of 5-ee I!IoIolb. QQmpcition ia the! &bW~ of Ur.r~ to cu::r &

~ ea.siiy aDd ~y. .tt ia D::Ir thai. ruacn tJw ... ind\lcZe .. provisiQC\ in l'--=
T~dons AC1 of 1996 - ...::ion 25J(I) .• prohibitina aa= or 10l:0I1 ~lJvC'tl.tI1mtS ~om

im;x:sin& ~ers tD the~ oftel~cua.oa.iCl"\1« D,. .., cnti4T. '!be CommissicQ
i:a ~d.c:rini tbe ~k:ment1rionat~ ~aA ill~~;ns:a. i.aI:ludi1l3 Lhe~
dod.cl. implcmcn1iai sedans~ I and 1.52 (CC :Doc.ar No. 96-!)I) aM th8~
c.c~ the ptee14Jcicc aftne Te:x.u taeeommunicuic4llaw (ccal'~ % ~..).

XL ia apc:rialJy impal'Wll fnr Tne c.AmmisaiOft to aoc. the file: thai -=rioc1 2:iJ(a) l;JNhl"biu
the imQOliiiun ufbCTifn 011 -11J!f enury", .Ln otbcr word&, CtU... toea!~S ace:
~ from~ IaWl Qt reautariOfta that~t lOme .titi. to cnt.c:' t.bc macU:t .hile
~c:fiqOLbc:u. Sudl dlsc:rimim.ticm i.~ simptyunl&~

~ ~g,Qy.l1la dar~ me~ I.nsuap ia U.Co~~ that
~ rcc:opiaQ m. w.WLia rMf play & malor role in t~ deYldo~mmt of &aIitia-bac:;i
loc:d~~~~:.:.;C=:= :-'71 ~..l'"';:::::;a, = t::.ir~cn eIi""';ca sAouIli
be pi ...-.p&al Thia .pp a&aLI::l: i"E'lxPUC( l'ft)nIb!t1cnI nit entry by 1 uti1i~ mta
~ In Fcanptcr! WsVl:t Ellis x:oa:iOl1.. n.~ thus~ rejec= Ul'f

sw. ar Ioc:a£ -.e::ticn tts.t prohiC.EI =try ilu\) 1btr Le1ccommun.ic::azk:la~cu by~ uciJily.
reprcU.a:r ortbe !crm of Q'il'l'C"Wp Of t;.ea1COl In Iddmoa. !be Cammwion 1JvAJid ensure itt
inlarcCUDIiJQQZ2 and~ rcguWiCln.s tre.U u(iliuCl t.ho wna u Other emitil:1



"I"'alu\lc you. fQ(" your mcmioa to U\U mAtt=' We wit iarwvd. to hcarinc from yntl ~nd
~na tU c.:lmmiuion' & decisions irnpic:mc:uing thia ~..itial1Jf\lvUion.

Q~
DAN SOlAEU1l
M-nb« of CQ...
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fECEFlAL. COMM\JN'~ATICN5CoMMISSION

WAoaHINQ-rQP't

September 9. 1996

TIle Hnnonhle Dltn ~naoflR'

V.S. House of RepmernatlvelO
2.~S3 Lybwl) lWu-= orne!: BuildinX
Waahinpon, D.C. 20515-0606

:Dear Consrenm- S\'lburer:

Thank: y<m for your letter reprdi.Dg tbr: implfmoDtatioa of sedbl 153(a) of the
TelecammuniWioDJ ACI Of 1996. IIf'Pl!dIte havinc your view" on tbiI impmtlnt SUbJl!et,
and sban: your c:oac:em tbIl all rums oe fll)le to eater lellCDmmUl11AE1om muats castly and
r;apld1y.

Section 253(11) 11 iJlteaded to remove :ltDtDtof)' aDdJor ~luJat.ory impedimeDts to the
provision of competitive talecomul1micatiOu services. Specifically, -=OD 2S3(a) prcbibit3
state or local govertmJe:nr.s from irzlpOtlD, '..""dOD' w.tdcla ., proJUhil tit hive tJJe IIfIct
"f pronibiting any entity from pT'O\lidiq any te:IecommuniClllou~ In yaur letta, 100
limed that Coqren recogni7M thaf \1Iilitiea may play an imparIIJU tole in the dewlofllT'lenl
at facilitics-bucd 1oca.I telccarMlllDU.'lti eoJllPCllUon and c.orJCIUdt.d that me COnm1iJsion
must ~uapt 111)'~ or local adion Ulat prolubiu CUI)" utililY troUl =uImiuK \b;
teleoomm.u~businesl5, ~OSII of the !gml or owagqllip or woatEvl Qf the u&ility.

In a petition IiIfoJl hy ,.tie lDte.lCom Gmup (U.S.A.), lnc_ ('1Dte1Com-), the FCC baa
been askc4 10 preempt the ea.forcemem of a 1'eDS SIIblte tbat l'l'lStrietl the ability of a
municipalilY or lDuaidpaJ c1el:Cltc $Yscem co otrer cena1II telClCOmmurI1CII1OD• .-vices.
ImolCom's p.:L1l.ioo \las bam wmoJ!~ with a number of otbl:r p:titloOI seet1111
p~ptioQ of ya.rio~s aspects of cxiatina Texas 1eIecommuniotlim1e law. Cummentli and
reply comment.'! have been filed in thia ~oDKllidated pnx:eetIin& and .. ~py of J\Jur lcttu his
beoa p1mced in tho reaoh!.

FCC sW'f is eurTC'fttly revie'lltins the endn: record iD ~. p~eeding. P1euI be
u.<mred dw. your tenet' will he co"si~~ e~"f!fuI1}' u u.r.. lIddnUl the iIllWII n.i2d by the
De'l1t1oneTS IIU1 the cormnemen. 11tank you for Y<Nr~t and commema on tJ'li~ matter
ud 1 Wok 1\1rw1nJ to wcItinr wfth you to the furo~.

Sinam:ly,
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[N THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

CITY OF ABILENE. TEXAS, et al.,
Petitioners,

v.

FEDERAL COMMUNICATIONS COMMISSION
and UNITED 5TATES OF AMERICA.

Respondents.

)

)

)

)

)

)

)
)

)

No. 97-1633 (and
consolidated case)

t

CERTIFIED LIST OF ITEMS [N THE RECORD

The Federal Communications Commission herewith files a certified list of items

comprising the record of Commission proceedings in the above-captioned consolidated cases.

The filing consists of (1) a list of items comprising the record and (2) a certificate of the

Commission's Secretary.

Respectful~y, submitted,rl f~'1
~,-?,.~ /" ',/,1... \.::-
" -

).,.A '"Christopher J. Wright
General Counsel
'\ '1

J
'

\,\1.- (I (, ~~. ~/1'- './l"tu'---- I/ ~ '_l.-

James M. Carr
Counsel

Federal Communications Commission
Washington. D.C. 20554
(202) 418-1740

December 11, 1997


